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ANALYSIS  APPLICATION  5156                                            Date: January 6, 2003

The applicant is requesting the Board to determine if the Land Use staff made an error by
allowing a structure which does not meet the minimum side yard setback to remain.

The application states that the applicant has lived at 314 Wacker Lane North since the
early 1980’s.  Around 1985, the neighbor at 3413 Broadway Lane (property in question)
constructed a 14’ x 14’ gazebo that does not meet the minimum setback requirements.
The side yard of 3414 Broadway Lane abuts the applicant’s rear yard.

A recent survey of the properties has not been conducted; however, it appears that the
gazebo is one foot or less from the fence, and the fence is located approximately one to
two feet from the property line within the 3413 Broadway property.

The application goes on to state that the applicant was not aware of building setback
requirements; assumed that a permit to build the gazebo had been obtained; and therefore,
did not know that the gazebo was in violation at the time of construction.

Additional information with regard to the elevation of the gazebo in relation to the
applicant’s property is provided.  This information is not relevant in determining whether
or not an error was made.

The applicant states that since the gazebo was constructed after 1967, it does not qualify
for nonconforming status and should be relocated or removed immediately.

The staff position in allowing the structure to remain was based primarily on the fact that
it had been there for approximately 17 years with no complaints filed.  Previous opinions
expressed by the Board and the Board’s legal counsel have indicated that while such a
structure may not meet the technical requirements for nonconforming status, to require
removal or relocation after 17 years with no prior complaints would be unreasonable, and
probably would not stand in court.

Also of consideration is the character of Spring Hill.  It is not uncommon to find many
structures in the area that do not comply with setback requirements.  Some of which may
have variances; and many others, which are similar to this in that they may not meet the
technical requirements to be considered legal nonconforming, but have been there for 15-
20 years or more.



RECOMMENDATION 5156                                                             Date: January 6, 2003

Based on the preceding, it is recommended that the Board consider all factors, including any
additional information provided at the meeting, in rendering a decision.




