
# 3 ZON2014-01415 
 

BOARD OF ZONING ADJUSTMENT  
STAFF REPORT Date: August 4, 2014 
 

CASE NUMBER   5907 
 

APPLICANT NAME  Robert & Renea Copeland 
 
LOCATION 5460 Henning Drive West  

(Northwest corner of Henning Drive West and Todd Lane). 
 
VARIANCE REQUEST SIDE YARD SETBACK:  Side Yard Setback Variance to 

allow a structure within 5’4” of the side property line in an 
R-1, Single-Family Residential District. 

 
                                                            REAR YARD SETBACK:  Rear Yard Setback Variance 

to allow a structure 1’7” off a rear property line in an R-1, 
Single-Family Residential District. 

 
ZONING ORDINANCE 
REQUIREMENT SIDE YARD SETBACK:  The Zoning Ordinance requires 

at least an 8’ side yard setback in an R-1, Single-Family 
Residential District.  

 
                                                            REAR YARD SETBACK:  The Zoning Ordinance 

requires an 8’ rear yard setback in an R-1, Single-Family 
Residential District. 

 
ZONING    R-1, Single-Family Residential 
 
AREA OF PROPERTY  0.53 Acres 
 
TRAFFIC ENGINEERING 
COMMENTS   No traffic impacts anticipated by this use variance request. 
 
ENGINEERING  
COMMENTS:                              No comments received. 
 
CITY COUNCIL 
DISTRICT District 4 
 
ANALYSIS    The applicant is requesting a Rear and Side Yard Setback 
Variances to allow a structure within 1’7” of the rear property line and a structure within 5’4” of 
the side property line in R-1, Single-Family Residential District; the Zoning Ordinance requires 
minimum side and rear yard setbacks of 8’ in an R-1, Single-Family Residential District. 
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The Zoning Ordinance states that no variance shall be granted where economics are the basis for 
the application; and, unless the Board is presented with sufficient evidence to find that the 
variance will not be contrary to the public interest, and that special conditions exist such that a 
literal enforcement of the Ordinance will result in an unnecessary hardship.   The Ordinance also 
states that a variance should not be approved unless the spirit and intent of the Ordinance is 
observed and substantial justice done to the applicant and the surrounding neighborhood.  
 
Variances are not intended to be granted frequently.  The applicant must clearly show the Board 
that the request is due to very unusual characteristics of the property and that it satisfies the 
variance standards.  What constitutes unnecessary hardship and substantial justice is a matter to 
be determined from the facts and circumstances of each application. 
 
The applicants have submitted a variance application because a complaint was filed through the 
City’s 311 system reporting multiple large storage buildings placed against the privacy fence.   A 
zoning investigation revealed that two structures had been placed on the property without proper 
permits and without zoning approval.  As the applicants applied for an after the fact permit it was 
discovered that the structures were to close too the side and rear property lines; thus, the reason 
for this application.  
 
The applicant states the following for the request of the variance application: 
 

“Late last year, I built a playhouse for my son and early this year, I bought a building 
from Southern Building Structures. I put the building in the same place where I had 
two smaller buildings. In the spring, I received a letter from Urban Development that 
someone called complaining that the playhouse was too tall and the building could be 
seen from Rangeline Rd. Two representatives from Urban Development came by to 
inspect. They found that the only problem was that both were too close to the property 
line. I talked to the Todd Acres Home Owners association, and they have approved 
for me to replace the fence with a taller fence. This will keep the new building from 
being seen from Rangeline Rd. and will also cover a portion of the playhouse as well. 
I'm asking for relief that both the building and playhouse stay where they are. I was 
unaware that there were setback restrictions in your own backyard. Also, most of the 
sheds, buildings etc. in my neighborhood are on the fence lines. As you see in the 
pictures, I have installed a slab around the building and have run electrical to it. If I 
have to move it, some of the slab would have to be removed and I would have to have 
the electrical rerun. I would also have to cut down a tree, and I would really like to 
keep the few trees I have in my yard. All of this would be very costly as well. As for 
the playhouse. I wanted to build my son a tree house, but did not have a tree big 
enough to support it. So I did the next best thing and I built him a playhouse right 
next to a tree. By moving the playhouse off the fence line, would move the playhouse 
away from the tree and make it more visible. It also would be very costly to move. I 
would appreciate it if you would allow me to leave these structure's in their present 
position.” 

 
The applicant(s) states that they were “unaware that there were setback restrictions in your own 
backyard”.  However, it should be pointed out the subject area was annexed into the City in 
1993, thus all rules and regulations have been applicable since that time.  The home was built 16 
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year after annexation into the city limits, thus the house itself was constructed with the necessary 
permits.  
 
The playhouse that is located along the northern property line, for which a 5’4” side yard setback 
is requested, was built sometime after May 2011 according to aerial photographs, without a 
permit.  The playhouse is approximately, 15 feet tall, according to field measurements by staff.  
There have been no other Side Yard Setback Variance requests within the immediate 
neighborhood which would set a precedence.  Three of the primary concerns relating to side yard 
setbacks are the potential of the spread of fire from one property to another, water run-off onto 
adjacent properties, and the ability to properly maintain the proposed structure.  Other concerns 
relate to privacy.  The height of the playhouse and its proximity to the property line deprive the 
neighbors of their rights as it relates to adjacent property owners developing to the same criteria.  
The playhouse is currently 5’4”.  If the playhouse were moved 2’6” further away from the side 
yard property line, the structure would meet the minimum 8’ side yard setback requirements and 
would be in compliance with the Zoning Ordinance.    
 
Regarding the Rear Yard Setback Variance request for the storage building there is a 10’ 
planting buffer and fence easement in the rear of the property.  The Zoning Ordinance states that 
there shall be no structures placed within any easements.  Therefore the shed should be relocated 
to be a minimum of 10’ from the rear property line, and 12’ from the Todd Lane property line, to 
relocate the structure from within the easement.  The applicant states that he has installed a slab 
around the building and has run an electrical connection to it.  It should be noted there is no 
electrical permit on record for the applicant’s shed connection and a building permit as well as an 
electrical permit will be required.  Similar to the side yard setback request there have been no 
other Rear Yard Setback Variance requests within the immediate neighborhood which would 
support this request.   
 
The applicant states that approval has been granted from the Todd Acres Home Owners 
association to replace the existing fence with a taller fence; however, based on measurements 
taken by city staff the playhouse is approximately 15’ tall from the ground to the top of the 
structure.  If a new fence were constructed, the playhouse would still be very visible and out of 
character with the surrounding neighborhood.  It should be noted, any placement of or 
replacement of a fence will require a permit, and the fence can not exceed a height of 8 feet. 
 
The applicant states that moving the shed and playhouse would be “very costly”; however 
variance applications are not based on financial hardship, but rather a hardship that is associated 
with the property.  No hardship has been illustrated which would justify the requested 5’4” side 
yard setback for a playhouse or the 1’7” rear yard setback for a shed.   By relocating the 
playhouse an additional 2’6” away the from the property line and moving the shed 10’ from the 
rear property line, the site would still be functional and would be in compliance with the Zoning 
Ordinance.   
 
It should be noted, the shed or any other proposed structures must maintain a minimum setback 
of 12’ from the Todd Lane property line, and 10’ from the rear property line.  
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RECOMMENDATION:   Based upon the preceding, Staff recommends to the Board 
the following findings of fact for denial: 
 

1) Approving the variance will be contrary to the public interest in that the approval of the 
variance will be contrary to Section 64-3.C.1.e. of the Zoning Ordinance regarding 
setbacks within an R-1, Single-Family Residential zoning district; 

2) Special conditions with the property, do not exist such that a literal enforcement of the 
provisions of the chapter will not appear to result in an unnecessary hardship; and 

3) The spirit of the chapter shall not be observed and substantial justice shall not be done to 
the surrounding neighborhood by granting the variance for the unpermitted shed and 
playhouse since there are other areas on the property appropriate for the shed  and 
playhouse that would meet all setback requirements in upholding the spirit of Section 64-
3.C.1.e. of the Zoning Ordinance. 

 
Therefore, the shed and playhouse should be removed and relocated to a compliant location, with 
the appropriate building and electrical permits. 
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